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MINUTES from November 9, 2005

FULL COMMITTEE MEETING

Anchorage LIO, 2nd Floor Conference Room  

Teleconference

1.  Call the Meeting to Order:  The meeting was called to order at 9:08 a.m. by Chair Herman Walker Jr.  Members present at Anchorage LIO:  Senator Hollis French, Senator Ben Stevens and Herman Walker Jr.   Members attending by teleconference: Representative Max Gruenberg, Conner Thomas, Marianne Stillner and Ann Rabinowitz.  Members absent:  Representative Bruce Weyhrauch and Skip Cook.   Staff present:  Joyce Anderson, and Barbara Craver and Daniel Wayne, LAA Legal.
 

2.   Approval of Agenda:  Representative Gruenberg asked to add an item on ethics training.  Chair Walker asked that this item be placed on the December 9 meeting agenda.  Senator Stevens made a motion to approve the agenda.  Hearing no objections, agenda approved.

3.  Public Comment:  None.

4.  Chair/Staff Report:  Chair Walker held over this item until the December 9 meeting.  Representative Gruenberg’s request for clarification of two items:  Page 2 - Legislative email use and staff mail delivered to Capitol mailroom during session will be discussed at the December 9 meeting.  

5.  ADVISORY OPINION 05-01 - Requested by Representative Les Gara.  Clarification of certain conditions set forth in AS 24.60.030(i) when legislative offices work with a constituent who has a case before a hearing officer or the individual, board or commission who has authority to make a final decision in a case before that entity.


Barbara Craver, LAA Legal, went through the draft opinion for committee members.  Ex parte communication, when an issue reaches the administrative hearing stage, has certain conditions that must be met.  Ex parte communication in relation to the facts presented in the request is defined in the opinion.  The opinion basically sets out the provisions of AS 24.60.030(i).  An impartial decision maker is an important part of the due process of law.  If a legislator or legislative employee needs case information, filing dates, hearing dates, etc. they should contact someone other than a hearing officer who has information concerning the administrative hearing to insulate the hearing officer from ex parte communication under AS 24.60.030(i).  If ex parte communication is made, the ethics code imposes an obligation on the legislator or legislative employee who makes that contact to make the disclosure part of the record.  

Chair Walker stated each situation would need to be determined on a fact-by-fact basis.  For example, what about a PFD dispute?  When does the matter come before a hearing officer?  It is the responsibility of the legislator or legislative employee to call the administrative office to determine the status of the case and proceed accordingly.  

Representative Gruenberg wanted it made clear that contact with a constituent is allowed before the hearing segment of the case and it is only once the case is assigned to a hearing officer or the individual, board or commission for a hearing that contact is restricted by AS 24.60.030(i).  Senator French agreed a bright line needs to be drawn in this area.  

Senator Stevens stated these concerns are addressed in the ‘conclusion’ and no additional language is needed.  Representative Gruenberg stated this language should also be included in the beginning of the opinion.  

Senator French made a motion to remove the words ‘conflict of interest or’ in the sentence beginning with “The committee is also concerned…..” on page 5.  The sentence would read, “The committee is also concerned that ex parte contacts by a legislator or legislative employee with a decision maker creates an appearance of unethical behavior.”  Senator Stevens made a friendly amendment to insert the words  ‘a violation of ethics code’ in place of the words ‘a conflict of interest or unethical behavior.’ Motion passed unanimously.

Representative Gruenberg made a motion to add language to page 2 question 1.  Chair Walker pointed out this language is the actual request from Representative Gara and his question cannot be changed.  Additional language could certainly be added to the ‘Discussion’ segment of the opinion.  Representative Gruenberg made a motion to include at the beginning of the ‘Statement of Facts’ or the ‘Discussion’ section of the opinion a statement indicating the opinion relates solely to when a case is assigned before a hearing officer, or an individual, board or commission to make a final decision.  Several committee members felt this language was not necessary since the ‘conclusion’ already stated this fact.  Motion passed unanimously.  Ms. Craver will draft language to this effect for the committee to review.  

Senator Stevens asked the chair if the committee would review these conceptual amendments prior to final to approval.  Chair Walker state the opinion could be adopted today with the understanding the conceptual amendments would be reviewed by committee members for approval prior to release of the opinion.

Senator French made a motion to add language to the ‘discussion’ sections for all three questions asked by Representative Gara restating that if a legislator or legislative employee decides to advocate on behalf of a constituent the prohibition only applies if the advocacy occurs before a final decision maker and does not apply to advocacy generally consisting of contacting the department to obtain information about the files, etc.  Motion passed unanimously.

Representative Gruenberg made a motion to add language stating this opinion is the first advisory opinion regarding AS 24.60.080(i).  Several committee members felt this language was not necessary.  Roll call vote taken:  NO – Sen Stevens; YES – Sen French, Rep Gruenberg, Ann Rabinowitz, Marianne Stillner and Conner Thomas.  ABSTAIN – Chair Walker.  Motion carried.

Senator French made a motion to approve the draft amendment with the changes recommended and with a final individual review by committee members after the opinion has been redrafted.  Representative Gruenberg asked what if a committee member does not agree with the language proposed.  Chair Walker stated he does not anticipate any issues.  Roll call vote:  all present voted to approve the opinion.

6.  EXECUTIVE SESSION:  for the purpose of discussing an advisory opinion request which his confidential by law.  


Marianne Stillner made a motion to go into Executive Session at 10:00 a.m.   Staff secured the room, turned off the tape recorder and was informed the teleconference bridge was taken off line for non-committee members.  Chair Walker called for a short break of five minutes before beginning Executive Session.  Executive Session started at 10:07 a.m.

7.  PUBLIC SESSION:  Full committee reconvened at 11:05 a.m.  No business was before the full committee.

Ms. Craver reported she is retiring the end of November.  She introduced Daniel Wayne, the new LAA legal advisor for the committee.  He was in private practice for many years and is new to the LAA legal team.  He has indicated he is interested in ethics issues.  Chair Walker disclosed to the committee they were board members of the Trial Lawyers Association at the same time.  Chair Walker is still a board member and Mr. Wayne has resigned.

8.  ADJOURN:  Senator French made a motion to adjourn at 11:07 a.m.
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