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(Minutes were amended at June 30, 2005  Full Committee Meeting.

Changes made and noted in italic type. 

MINUTES from January 7, 2005

FULL COMMITTEE MEETING

State Capitol, Room 17 

1.  Call the Meeting to Order:  The meeting was called to order at 10:28 a.m. by Chair Conner Thomas.  Members present:  Senator Kim Elton, Representative Norman Rokeberg, Conner Thomas, Skip Cook, Herman Walker Jr, and Ann Rabinowitz.   Representative Mary Kapsner joined the meeting at 10:35 a.m.  Senator Ben Stevens joined the meeting at 2:40 p.m.   Absent:  Marianne Stillner.  Staff present:  Joyce Anderson and Barbara Craver from LAA legal.
 

2.   Approval of Agenda:  Member Cook made a motion to approve the agenda as presented.  Hearing no objections from committee members, agenda approved.

3.  Approval of Minutes:  Senator Elton made a motion to approve the September 22, 2004 minutes from the full committee meeting with the following change: on page 7 change the statutory reference from AS 24.60.307 to AS 24.60.037.  Hearing no objection, motion passed.  Representative Rokeberg made a motion to approve the September 22, 2004 House Subcommittee minutes.  Hearing no objection, motion passed.  


4.  Committee Officers and Terms:  Senator Elton brought to the attention of the committee three public members terms are up this year and it is unclear at this time who will be the legislators on the committee for the next two years.  What this does for electing officers is unclear in statute.  Senator Elton asked staff and Barbara Craver to explain options to the committee.   Staff reported the members up for reappointment are Skip Cook, Marianne Stillner and Herman Walker.  Ms. Craver looked at AS 24.60.130(d) and (g) and stated the committee could wait until the members are ratified to elect a chair and vice chair.  In other words, the current chair would remain as the chair until that point.  Discussion held.  Senator Elton suggested the chair of the Senate Subcommittee, Skip Cook, be chair for 2005 because it is an odd number year and AS 24.60.130(d) states the Senate Subcommittee chair shall be the full committee chair in odd numbered years.  However, Skip Cook’s term of office expires this year.  Member Walker made a motion to nominate Conner Thomas, whose term does not expire until 2006, to act as temporary Senate chair and full committee chair for 2005 effective Monday, January 10, 2005 until public members to the committee are confirmed and a chair and vice chair for both the House and Senate Subcommittees can be elected.  Motion approved.  Herman Walker will remain as vice chair of the House and Senate Subcommittees for 2005 for 30 days or until a successor has been appointed whichever is earlier pursuant to AS 24.60.130(d).

5.  Public Comment:  None.

6.  Chair/Staff Report:  
a.  Ethics Training:  Staff conducted training for ten new legislators this week.  Many questions were asked at this training and staff and legal will be responding in writing to several questions which require research.  Staff also conducted ethics training for returning legislative staff and new staff.  The handbook and training manual was handed out to each attendee.  Tammy Kempton, from APOC, also gave a short presentation.
b.  Disclosures:  A listing of disclosures from September to December 2004 was included in the committee packet.  Late disclosures were received from Senator Fred Dyson, fined $84; Wes Keller, fined $84; and Senator Gene Therriault, first late disclosure and not fined.
c.  Publication of advisory opinions and complaint public decisions:  Two advisory opinions and thirty-four public decisions were issued in 2004.  All legislative offices received a copy of these publications along with Legislative Information Offices throughout the state.
d.  2005 Standards of Conduct Handbook:  The 2005 handbook was updated based on new legislation and suggestions by the committee and staff.  Several sections were rewritten in order to provide needed clarification of statutes.
e.  Overview of training class on investigations:  Staff attended a three-day National Certified Investigator/Inspector Training Basic Program conducted by The Council on Licensure, Enforcement and Regulation in September in Kansas City.  The program covered professional conduct and inter-agency relations, principles of administrative law and the regulatory process, the investigative process, principles of evidence, evidence collection tagging and storage, interview techniques, report writing, overview of inspections/inspection procedures, and administrative and criminal proceedings.  Staff indicated the course was very worthwhile and pertinent to the duties of the administrator when conducting complaint investigations.  
f.  State Benefit and Loan Programs:  Staff sent letters to all state departments pursuant to AS 24.60.050 to determine if any state benefit and loan programs have changed their award criteria.  The Department of Natural Resources added two programs to the list of programs which they felt were awarded on a discretionary basis.  Chair Thomas questioned the need to add these programs to the list.  Senator Elton stated he doesn’t think follow up is needed.  If the department feels there is discretion in awarding these programs then he is OK with their assessment.  The committee did not take any action.  
g.  Informal Advice Report:  Staff reported informal advice covers the period September 2004 through December 23, 2004 and asked if committee members had questions.  Representative Rokeberg stated he would like to go on record disagreeing with the advice given on page 3 concerning the pledge letter sent by the Mayor of Anchorage and legislators signing the pledge in their legislative office.  He felt the activity was a campaign activity and should not have been signed in a legislative office.  No other comments from committee members.  The advice was not changed.

7.  Personnel Record Inquiry:  Based on discussion at the September 22, 2004 committee meeting, staff prepared a draft policy statement to be released to legislative employees when personnel information is accessed during an investigation.  The committee decided the following information will be released to employees:  the information requested is public and available to anyone upon request, the employee is not the subject of an ethics complaint, and the committee may or may not be contacting the employee at a later date depending on whether the employee has additional information.   Staff also recommended LAA Personnel emphasize the fact this information is public when informing the legislative employee of the request from the ethics office.

8.  Committee Rules of Procedure:  Chair Thomas stated the committee’s Rules of Procedure (R of P) have not been reviewed since July 2000.  Staff prepared a draft of suggested updates based on statutory changes, experience working with the rules and suggestions by current and former committee members.   Staff also prepared a line item listing of each of the changes with an explanation of the reason for the change.  Staff proceeded to go over each of the changes.  The minutes will reflect only those sections generating discussion by committee members.

Section 2(b) Spokesperson for the Committee – New language.  The chair of the full committee or the chair of either the Senate subcommittee or the House subcommittee would be responsible for communication regarding issues before those respective committees.  Senator Elton questioned whether staff could turn to either of the chairs when questions arose concerning issues before the committee.   Staff reported yes that was intent of the new language.  Representative Rokeberg expressed concern regarding the language in the new subsection.  He brought up an issue when staff spoke with the press about an action by legislators the press was questioning.  Staff responded the chair had been consulted several times that day prior to agreeing to an interview with the press.  Staff did not discuss any confidential issues with the press.  Senator Elton suggested issues of concern regarding this section be brought up today so the new committee may evaluate the issue and come up with a policy on who speaks for the committee, when and about what.  Senator Elton was not so sure the rest of the committee should be muzzled and not able to comment when called.  Representative Rokeberg agreed.  Senator Elton again stated it should be up to the new committee to decide.  Member Walker asked if the purpose of this section was to have the committee speaking as one voice so there are not divergent views.  Member Cook said the language is there to protect staff and the chair when communicating with the press.  

The committee decided to hold making any changes to this new section and other sections until the new committee meets.  


Section 2(c) Legislator and Alternate Member – This new section talks about when an alternate member may participate in a complaint proceeding when the regular member is unable to attend.  The committee requested a legal opinion be obtained on the authority of the committee to adopt a procedure regarding the alternate legislative member sitting in for the regular member in either a complaint proceeding or a full committee meeting.  If the authority were not granted under AS 24.60.150(a)(1) then statutory language would be the only alternative.  Senator Elton raised the point the rules chair is the supervisor of all house employees and AS 24.60.170(h) would preclude the rules chair from participating in any complaint against a house legislative employee.  Staff pointed out the particular language in the new R of P subsection is statutory language.  Chair Thomas suggested removing the language ‘because of scheduling conflicts’ in another sentence in the event there would be other reasons a regular legislative member may not be able to attend.  Member Cook suggested the word ‘shall’ be changed to ‘may’ in the event the alternate was unable to attend.  Representative Rokeberg and Senator Elton supported the concept addressed in this subsection.  

Section 2(d) Contracts – Staff reported the language added addressed the procedure of the chair approving extensions of contracts after notification of committee members and a majority approval.  The extended contract would then be placed on the appropriate committee agenda for approval at the next meeting.  Discussion held.  The committee agreed with the following language:  The chair may approve extensions of contracts until the next meeting after notification to committee members and a majority approval.  The extended contract may then be placed on the appropriate agenda in a public meeting for a majority vote of the committee.

Section 2(e) Public Member Vacancies – Staff reported public member vacancies have not been noticed in the past and suggested there be a formal process in place for announcing vacancies.  Staff checked with the State Board and Commission office on their process as well as the Municipality of Anchorage for the Board of Equalization process.  Chair Thomas suggested all districts be notified of vacancies so the whole state would be covered.  Representative Rokeberg suggested the ethics webpage be linked to the state boards and commissions webpage to allow for more visibility.  Ms. Craver did not think there would be a constitutional issue linking to the executive branch webpage. 

Section 9 Informal Advice – Staff changed the quarterly staff report to the staff report presented at committee meetings.  Senator Elton asked what the change represented.  Staff reported the informal advice staff report has been presented at committee meetings and not quarterly since she came on board in 2001.

Section 13 Potential Complaints – Staff added language stating staff is authorized to conduct a preliminary examination of factual scenario(s) and present findings to the committee under the conditions set out in (a) and (b) of this section.  The committee previously requested a legal opinion to determine if staff was authorized to conduct a preliminary examination when there is no complaint but only anonymous information or information from a known source that may lead to a potential complaint.  The legal opinion indicated staff has the authority to conduct a preliminary examination under these circumstances.  Representative Rokeberg asked if staff is authorized under this section of the R of P to conduct a preliminary examination without the approval of the chair.  Staff replied no.  Representative Rokeberg also asked if the anonymous information could lead to a complaint being initiated by the committee and staff responded yes.  

The committee no longer had a quorum but continued with the discussion of R of P.

Section 15 Investigations:  Staff added language concerning confidentiality of the interview process.  Senator Elton felt clarification was needed indicating the person being investigated was allowed to have representation present.  Staff will look at the language.

Chair Thomas stated the R of P agenda item would be added to the next committee agenda.  Staff will prepare a new draft incorporating the suggestions by members.

9.  Advisory Opinion 04-03 Bills Previously Heard/Scheduled.  Does a legislative committee violate the open meetings principles of AS 24.60.037 when a committee brings up a bill for hearing and the only notice that the bill will be considered at that particular meeting is the phrase in the committee’s notice that includes “bills previously heard or scheduled?”   The factual situation is as follows:  A bill that had not been heard by the committee for ten and a half months was brought up for discussion and moved out of the committee at a meeting.  The subject matter notice for consideration of the bill was the committee notice of ‘bills previously heard or scheduled’.  

Previous discussion on this topic was held at the May 7, May 24, and September 22, 2004 committee meetings.  

Representative Rokeberg moved this item be postponed until 2:30 p.m. to allow Senator Ben Stevens to participate in the discussion.  Roll call vote was taken.  Senator Elton, Representative Rokeberg, Representative Kaspner, Skip Cook, Ann Rabinowitz, Herman Walker and Chair Thomas voted YES.  Motion carried.

Representative Rokeberg moved the committee recess until 2:30 p.m.  No objections.  Motion carried.  The committee recessed at12:20 p.m.


----------------------------------------------------------------------------------------------


The committee came back in session at 2:40 p.m.  Present:  Senator Ben Stevens, Senator Elton, Representative Rokeberg, Representative Kapsner, Skip Cook, Ann Rabinowitz, Herman Walker, and Chair Thomas.

Chair Thomas asked Barbara Craver, LAA legal counsel, to review the two drafts, Version A and Version B.  Version A drafted May 24, 2004 finds there is no violation of the ethics code based on the factual situation presented.  Insert 1 was added based on discussion at the September 22, 2004 meeting.  Version B dated January 7, 2005 finds the factual situation described violated the ethics code.

Ms. Craver reviewed Version A.  (Minutes from previous meetings go over the provisions of the draft and they will not be restated here.)  Ms. Craver recommended if the committee votes to accept this version Insert 1 should be added to the draft as it provides information on the changes in AS 24.60.037

Ms. Craver reviewed Version B.  She read the opinion word for word to the committee.  

Chair Thomas reviewed for the committee Version A was not moved forward at the September 22, 2004 committee meeting  At that meeting, the committee asked Ms. Craver to draft Version B which would find the factual situation did violate the ethics code.

Representative Rokeberg was troubled by Version B and that somehow the committee felt that the change in AS 24.60.037 gave the committee authority to change the Uniform Rules.  He was concerned the committee felt they had the right to interpret the Uniform Rules.  He asked Ms. Craver if the new version of .037 expanded the authority of the ethics committee.  Ms. Craver said no.  Representative Rokeberg then asked Ms. Craver why on page 3 she included the sentence “If the law had not changed, the committee would have issued an advisory opinion that open meetings principles, and thus ethical standards, are violated by the practice of taking action on a bill without advance, specific subject matter notice.”  Ms. Craver stated it could be argued the committee could look at a certain fact situation in relation to AS 24.60.037 open meetings and find a violation even though .037 states the Uniform Rules prevail.

Senator Elton asked if the language in .037 provides the Uniform Rules are the recipe the committee would apply in making a decision on this advisory opinion.  Ms. Craver stated the committee does have the authority if they so choose to use it.  It’s a policy call in ruling on this factual situation and if the same facts occur again it would be a violation.  Chair Thomas asked if the legislature changed the Uniform Rules to be more specific in describing subject matter notice would this trump the advisory opinion Version B if adopted.  Ms. Craver stated yes.

Member Walker asked if there is ambiguous language in the Uniform Rules such as subject matter notice and the committee ties it into the spirit of AS 24.60 which is “fair and open government” could the committee interpret ambiguity when looking at a factual situation.  Ms. Craver stated she believed the committee has the authority.  

Representative Rokeberg asked if the committee then had more power than the legislature, which requires a super majority vote to change the Uniform Rules.  Ms. Craver said she’s not saying that.  Representative Rokeberg stated the Uniform Rules are based on custom, tradition and practice according to Mason’s manual of legislative procedure.  Mc. Craver stated the Uniform Rules do not address this specific factual situation regarding subject matter notice.  Senator Elton wanted to point out it is not customary, tradition or practice to bring up a bill heard ten months earlier.  The expectation by legislators is the bill is gone and dead and it is certainly not possible for the public to get to that position.  Senator Elton also stated the bill number should be noticed as well as subject matter.  

Representative Rokeberg talked about bill stripping and asked the committee to remember we have a bi-cameral legislature and a bill is heard in both bodies.  This includes both in committees and on the floor.  Member Walker asked how the public would receive notice based on the factual situation presented.  Senator Stevens pointed out the bill in question never became law and the committee should take that into consideration.  Senator Elton stated the committee should not apply the standard the bill did not pass but if in fact there had been subject matter notice under the Uniform Rules the public would have had time to testify on the bill and perhaps it would have passed.

Member Walker then asked how does giving proper subject matter notice prohibit this type of legislation from being passed?  Senator Stevens responded bills must contain a single subject and this bill was an appropriation bill.  Member Cook stated the bill had not been listed on any previous agenda during the current year’s session but only in the previous year’s session.  How would the public follow this bill?  Senator Stevens said bills previously heard is a practice used all the time.  If the committee put the bill number and subject matter on each agenda, it would slow down a chairman from moving bills.  Member Cook stated the committee is concerned about the public receiving notice of bills and not the chairman.

Senator Stevens stated there is a multitude of opportunities for the general public to understand what has been done by a certain committee or a certain body.  If the public didn’t have the opportunity to testify at one hearing they had ample opportunity to testify previously at another committee meeting.

Chair Thomas asked the committee to wrap up comments and move one of the versions forward.  Senator Elton stated custom and tradition will be hard to apply to this factual situation.  He moved Version B.  Representative Rokeberg objected.  

Representative Rokeberg asked Ms. Craver if passing this opinion would put the committee in the shoes of the presiding officers of each body.  Ms. Craver stated the opinion is binding on the committee for future opinions.  The opinion would say to the legislature this factual situation does not provide adequate subject matter notice.  Representative Rokeberg asked would the bill mentioned in the advisory opinion request be nullified by action of this committee.  Ms. Craver stated the committee does not determine the validity of legislative actions.  The consequences of an ethics complaint are censure of a legislator or legislative employee.  Representative Rokeberg asked who would be censured in this situation.  Ms. Craver stated there is no complaint but if there was a complaint the committee could take into consideration this advisory opinion.  Representative Rokeberg believes the adoption of Version B would chill the ability of any chairman to be able to move forward with bills without the possibility of an ethical complaint.  Ms. Craver again stated the factual situation outlined in the advisory opinion request.

Chair Thomas asked for a roll call vote on the motion to move forward Version B for approval.  Roll call vote:  Senator Stevens and Representative Rokeberg voted NO.  Senator Elton, Representative Kapsner, Skip Cook, Ann Rabinowitz, Herman Walker and Chair Thomas voted YES.  Motion carried.

Representative Rokeberg wished to bring up reconsideration of his vote on the matter.  Senator Elton moved for immediate reconsideration.  A YES vote would bring the item back to the table immediately and a NO vote would table the item until the next meeting.  Senator Elton felt the current committee should make the decision since they were involved in the four-committee meeting discussions concerning the request.   Representative Rokeberg objected.  Representative Rokeberg stated this is an extraordinarily important issue.  He also stated there were some individuals who wanted to make some comments and because of time constraints the committee didn’t have time to reconsider today and look at the issue further.  Representative Kapsner stated the committee has been working on this issue longer than six months and we all do understand the importance.  She also stated reconsideration at the same meeting happens frequently on the floor.

Chair Thomas thanked everyone for their comments.  The motion is to reconsider immediately.  Roll call vote:  Senator Stevens and Representative Rokeberg voted NO.  Senator Elton, Representative Kapsner, Skip Cook, Ann Rabinowitz, Herman Walker, and Chair Thomas voted YES.  Motion carried.

Chair Thomas stated the motion on the floor now is to reconsider the vote accepting Version B.  Roll call vote:  Senator Stevens and Representative Rokeberg voted NO.  Senator Elton, Representative Kapsner, Skip Cook, Ann Rabinowitz, Herman Walker and Chair Thomas voted YES.  Motion carried.

Chair Thomas asked for discussion on Version B language.  Member Walker suggested language on page 3 be deleted.  “If the law had not changed, the committee would have issued an advisory opinion that open meetings principles, and thus ethical standards, are violated by the practice of taking action on a bill without advance, specific subject matter notice.  The committee would have advised that “bills previously heard or schedule” is not reasonable subject matter notice and does not meet the ethical standard required for open meetings principles.”

Senator Stevens asked for a point of order.  Chair Thomas clarified Version B of the advisory opinion is now open for discussion on amendments.   

Representative Rokeberg offered the following language for page 6 under the Conclusion section: “nothing in this opinion should be construed to give the committee the right to interpret the Uniform Rules.”  Senator Elton asked if this language conflicts with language in AS 24.60.037.  Ms. Craver was not sure.  Representative Rokeberg wanted to make it clear the committee does not have the authority to interpret the Uniform Rules.  Member Cook posed this scenario  - the committee gets a future complaint in the open meetings arena.  Member Cook stated it seemed very clear the committee would need to apply the Uniform Rules which is the standard on open meetings.  Is this called interpreting?  By saying the committee cannot interpret, the committee would not be doing its job.  Ms. Craver pointed to two sections of the open meeting statute, AS 24.60.170(a) and (b).  Representative Rokeberg restated his position.  Chair Thomas stated he doesn’t think the language is necessary or appropriate for the opinion.  

The committee took a ten minute recess.

Chair Thomas asked if there were any objections to deleting the language on page 3 as proposed by Member Walker.  No objections.

Representative Rokeberg believes this advisory opinion would develop a precedent stating the committee has the authority to interpret the Uniform Rules.  After further discussion Ms. Craver suggested the following language in place of Representative Rokeberg’s language, “in this specific fact situation “.  The language would provide a narrow application in this consideration of ten and one/half months.  After further discussion, there were no objections from committee members to include this language.  

Representative Rokeberg asked what would be the sanctions for a legislator running afoul of this opinion.  Ms. Craver stated an advisory opinion is used to provide a person with a clear course of conduct and to insulate the person from the effect of a complaint.  She stated this advisory opinion could be used as a basis for a finding of probable cause if a complaint were filed with the same facts.  If the legislator was concerned about a situation that did not have the same facts as this opinion, the legislator could ask for an advisory opinion on the specific facts or the legislature could change the statute or clarify the Uniform Rules.

Chair Thomas suggested removing the word “to” on page 5, line 4.  It is an extra word.  He also suggested adding to footnote 4 on page 5 the entire language for AS 24.60.010.   Committee members agreed.  

Senator Elton moved to adopt Version B as amended.  Roll call vote taken:  Senator Stevens and Representative Rokeberg voted NO.  Senator Elton, Representative Kapsner, Skip Cook, Ann Rabinowitz, Herman Walker and Chair Thomas voted YES.  Motion carried.

10.  Other Business:  Chair Thomas asked if there was any other business before the committee.  Senator Elton expressed his thanks for a good two years.  He has recommended another member be on the committee for the 2005-06 term.  He thanked the committee for their support.  Representative Rokeberg also stated he will not be on the committee this next term.  He thanked the committee for their work.  

11.  Adjourn:  Member Walker made a motion to adjourn at 4:25 p.m.
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