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MINUTES from September 22, 2004

FULL COMMITTEE MEETING

Anchorage LIO – 5th Floor Conference Room

10:00 a.m.

1.  Call the Meeting to Order:  The meeting was called to order at 10:20 a.m. by Chair Conner Thomas.  Members present:  Senator Kim Elton, Representative Norman Rokeberg, Skip Cook, Herman Walker Jr, Ann Rabinowitz and Marianne Stillner (by teleconference).  Absent:  Senator Ben Stevens and Representative Mary Kapsner    Staff present:  Joyce Anderson and Barbara Craver (by teleconference) from LAA legal.
 

2.   Approval of Agenda:  Hearing no objections from committee members, agenda approved as presented.

3.  Approval of Minutes:  Senator Elton made a motion to approve the May 24, 2004 minutes from the full committee meeting and the minutes from the May 24, 2004 Senate Subcommittee meeting.  Member Walker made a motion to approve the May 24, 2004 House Subcommittee minutes.  Member Cook made a motion to approve the minutes of the June 15, 2004 House Subcommittee meeting.  Hearing no objections, motions passed.  


4.  Public Comment:  None.



The chair moved to Item 7 to accommodate the schedule of Skiff Lobaugh, director of personnel.


7.  Personnel Record Inquiry:  Staff reported the current Legislative Council record policy when requesting employment information for legislative employees, is to notify the employee, the appointing authority and the executive director of LAA.  Staff is questioning the merit of the notification process when the information is needed for an ethics reason such as an investigation.  The subject of an investigation is always notified when there is a complaint.  The majority of these types of requests are necessary to determine if the legislative employee may be in a position to have information concerning a complaint.  Staff is concerned about confidentiality and that inquiries of this nature generate anxiety on the part of the employee.  Recently two employees called to ask why Ethics requested the information.  Staff, because of confidentiality, was evasive.  This type of response only causes further defensiveness and speculation.  One employee was upset because the appointing authority also received notification.  Staff reported both the offices of the Governor and the executive branch routinely release employment information, such as title, date of hire, salary, positions held, and type of service such as exempt or non-exempt.  This information is considered public information and no notification process is followed.  

Skiff Lobaugh, director of personnel, spoke to the committee.  He indicated the information supplied by ethics staff was correct.  He wanted to point out however the information itself is considered public.  The added requirement when information is requested by the Ethics Committee is the notification segment.  Senator Elton asked this question:  if he was interviewing a person for a job and the person had previously worked for the agency, does personnel notify the prospective employee if he requests employment information.  Mr. Lobaugh indicated if the employee had not signed a waiver to release this information, the appointing authority would be notified as well as the employee.  

Staff asked why the policy includes information requested on an employee who is no longer working for the agency.  Mr. Lobaugh indicated the policy does not stipulate a difference between active and inactive employees.  Mr. Lobaugh also pointed out AS 39.25.080 does not apply to the legislative branch pursuant to AS 39.25.110.

Chair Thomas asked for clarification on LAA Records Policy Appendix A, Section II(3)(a).  The section defines out the Ethics Committee as the only department in which LAA will automatically notify the person about whom the information is requested.  The same section also states:  The Executive Director of LAA may release information involving other official investigations to the person.  Mr. Lobaugh explained this clause is for unusual situations when it is in the best interest to release information without notifying the individual such as recent Social Security case.  The Social Security Administration did not make a request for this information but staff in personnel noticed the discrepancy and reported it. Mr. Lobaugh explained they have had requests from the FBI and the state troopers as well.  Chair Thomas and Member Cook questioned why “other official investigations” are at the discretion of the Executive Director of LAA and may be exempt from this provision but not the Ethics Committee.  Member Cook felt the information is such basic information he cannot see the need to notify the employee the information is being requested.  If the request was for an employee evaluation or time records then it would be appropriate.  

Senator Elton asked for clarification on whether the notification to the employee is after the requested information has been forwarded to the person requesting the information.  Mr. Lobaugh stated that is correct.  Senator Elton indicated that he was OK with the policy of notification as long as the appointing authority cannot refuse to allow the release of the information.  He believes the employee has the right to know the information has been requested concerning their employment record.  Mr. Lobaugh indicated he is required by statute to release this information because it is considered public.

Chair Thomas explained the intent of adding this item to the agenda was twofold.  One was to make the committee aware of the policy.  The second was to ask the committee if they wish to take any action to suggest changes to the policy.  Action would require recommending a change to Legislative Council.    

Member Cook suggested the following change to the agency policy:  “Copies of information provided to the Select Committee on Legislative Ethics by the Legislative Affairs Agency, except those stipulated in AS 39.25.080, will automatically be forwarded to the person or persons about whom the information is requested.”  Chair Thomas suggested that another alternative would be to have the sentence mentioning the Ethics Committee stricken which would allow the Executive Director to have the discretion to release information when there is any type of an official investigation which could include one by the Ethics Committee.  

Representative Rokeberg asked staff what is it that can be said, taking into consideration the confidentiality requirement, when an employee calls after receiving notification that employment information has been requested.  Staff replied it is made clear to the employee they are not the subject of the complaint and the information is only for background purposes and that they may be called at a later time because they might have information necessary for an investigation.  The name of the subject of the complaint is not mentioned.  Staff reported the office never acknowledges whether there are complaints or not. Representative Rokeberg is concerned about changing a basic policy that may be dealt with on an informal basis.  How effectively can staff explain why the information is needed seems to be the issue according to Representative Rokeberg.


Member Walker asked if the notification process has impeded any investigation.  Staff reported not at this time.  He indicated he agrees with Representative Rokeberg that perhaps the best route to go is to provide as much as information as possible when an employee calls after receiving notification.  From the discussion today is appears it will be an up hill battle to have Legislative Council consider a change in policy.  

Mr. Lobaugh pointed out Section (2)(a)(3) which states, “The Executive Director has access to this information (referring to general Personnel Records as state above in the minutes) and may release this information to other employees, Legislators, or in case of emergency to the public if necessary.”  He stated ethics staff might wish to take advantage of this section when requesting personnel information.  This has only happened once and Mr. Lobaugh referenced the social security issue stated above.

Member Cook asked if the Ethics Committee issued a subpoena would the employee automatically be informed because of agency policy.   Mr. Lobaugh indicated he would have to review the request with legal services for a decision on the notification requirement.  

Senator Elton suggested the committee sit on this item until the next meeting even though he feels no action should be taken.  He acknowledged the inequity in this section of the records policy in relation to the Ethics Committee.  Representative Rokeberg recommended staff and counsel provide to the committee at their next meeting what level of confidentiality is required and what can be released to the employee in this instance.  He suggested the committee formulate a policy statement with boundaries on the release of information that could be used in these cases.  Member Cook suggested perhaps when personnel sends the notification they should include a statement saying they are not the subject of a complaint and the information is needed for informational purposes only.  

Staff was directed to formulate a draft policy statement for the next meeting which addressed what information can be released to an employee when employment information is requested.

5.  Chair/Staff Report:  

a.)  Disclosures:  Staff reported all disclosures as of September 7, 2004 are listed on the report.  The list is also located on the Ethics website.  Members had no questions.

b.)  Informal Advice Staff Report:   Staff report covers advice given from February 15, 2004 through September 10, 2004.  Chair Thomas questioned on the top of page 2 advice given on the posting of a campaign sign in a legislator’s office.  Staff referenced AS 24.60.030(d) and read the statute to the committee.  It appears clear the sign can only be posted after the campaign season is concluded in the legislator’s private office and not in public areas of government buildings.  Senator Elton mentioned questions concerning this issue were asked several years ago and the legislature added this section to the statute to clarify the question.  Representative Rokeberg questioned advice on page 5 concerning participation in a golf tournament and the $275 registration fee.  Staff has back up materials in the office.  Staff will review the conversation and determine if follow up with the lobbyist is warranted.  Representative Rokeberg’s concern was that the organization had a 501(c)(3) status and the gift should have been allowed.  Staff indicated several calls were also received about organizations paying a set fee for a team with the money going directly to the charity.  Staff’s informal advice was to allow the gift.  Staff believes this particular phone call indicated the $275 fee was directly for registration.  Staff will revise the informal advice as needed and forward to the committee for review.

c.)  Searchable Advisory Opinions and Public Decisions:  As noted previously, advisory opinions are available on the Intranet for legislators and legislative employees.  Staff and legislators that have accessed the database have indicated a positive response.  Ethics staff and Juneau DP department staff are working on titling each document and providing a printable version of the opinion.  The goal is to provide the database to the public prior to the beginning of the legislative session in 2005.  Staff is also reviewing the format for public decisions issued since 1993 with the intent to have them available for 2005 as well.

d.)  FY 04 Final Budget Report:  Staff reported the ethics budget lapsed $8,174.86 for FY04.  The $20,000 cut from the FY04 budget was at the direction of the House and Senate Leadership (Senate President and Speaker) and Pam Varni, LAA Executive Director, based on expenditure history from past fiscal years and anticipated expenditures for FY05.  Staff had originally reported the Governor cut the $20,000 per notification from Pam Varni.  Senator Elton reported Legislative Council is the body that has authority to change budget figures.  Representative Rokeberg concurred.  Staff was asked if the Ethics office was contacted for input regarding estimated expenditures for FY05.  Staff replied no.  The $20,000 was not added back into the FY05 budget of $128,000.  The only increase was for personnel costs.  Senator Elton and Representative Rokeberg indicated they would look into the budget cut process.

e.)  Rules of Procedure:  Staff reported the committee’s Rules of Procedure have not been updated since July 2000.  The rules need to be reviewed to see if changes are necessary.  Staff has some recommendations.  Committee members are asked to submit ideas in writing to staff by December 1.  The item will be on the January agenda.  

6.  Legal Counsel Contract with Marston and Cole:  Chair Thomas went over the terms of the contract.  The contract period for FY05 is from August 1, 2004 through June 30, 2004.   Actual expenses for FY04 were $6,461.30.  Even though the chair of the committee is authorized to approve a contract under $50,000, the committee has always approved the contract at a committee meeting.  Representative Rokeberg made a motion to approve the contract with Marston and Cole for FY05 in an amount of $10,000 with a rate of $140 per hour for Brent Cole and Colleen Moore and $75 per hour for work by legal assistants.  The motion also included authorizing the chair to increase the contract to $15,000 if additional services are needed based on workload.  Roll call vote taken:  Senator Elton, Representative Rokeberg, Members Walker, Cook, Rabinowitz, Stillner and Thomas – Yes.  Motion passed.

7.  Advisory Opinion 04-03:  Bills Previously Heard/Scheduled and notice requirements.  Chair Thomas reviewed the advisory opinion request.  An addendum to the original draft opinion was distributed to the committee today.  Ms. Craver gave an overview of the draft opinion.   She pointed out the draft is a foundation for discussion today.  The new open meetings law became effective July 1, 2004.  Ms. Craver pointed out that the term “principles” in the old version of AS 24.60.037 no longer exists.  However, guidelines are now in place.  The subsection that is relevant to the advisory opinion request is (b).  In part, “The Uniform Rules of the Alaska State Legislature control the procedure for conducting open and executive sessions of a legislative body.”  Ms. Craver indicated that the conclusion in the draft has not changed as she did not receive direction from the committee to do so.  

Member Walker asked for clarification of Rule 23(a) which requires subject matter notice for bills.  Ms. Craver stated there is no definition on how specific the notice must be.  She however pointed out that AS 44.62.310(e), which is applicable to the executive branch and to municipalities, indicates the notice must be “reasonable.”

Senator Elton questioned the merits of an advisory opinion that states “it is difficult or impossible but yet permitted” (language in the present draft opinion).  Ms. Craver stated the purpose of an advisory opinion is to advise someone whether something they observed or they intend to do might violate the ethics code.  In this instance, AS 24.60 itself doesn’t provide the committee with very many tools to work from.  Senator Elton stated he doesn’t see anything in the old or new law that precludes the ethics committee from coming up with an interpretation of the Uniform Rules.  The statute states the Uniform Rules control the procedure, therefore it appears the new statute gives the ethics committee the authority to interpret what subject matter means.  

Member Walker asked if determining what is “reasonable” is within our authority.  Ms. Craver felt that under the old version the use of the words “principles” gave the committee the authority.  However, that sentence is gone from the new version.  She stated in the new version, the Uniform Rules control the procedure and they appear to be the ultimate authority that controls procedure and to the extent the rules are vague may be intentional.  

Chair Thomas asked if the committee is bound by the interpretation of the Legislature of subject matter notice.  Ms. Craver stated the ethics committee could make a statement that present practice is not adequate subject matter notice.  She then referenced recently issued Advisory Opinion 04-02 which stated the ethics committee, in this opinion, did not wish to step out of the box.  

Chair Thomas noted for the committee the draft opinion was not moved at the last meeting and the opinion is not before the committee at this time.   

Ms. Craver pointed out the addendum was not crafted with the new law in mind.  AS 24.60.037 provides the committee guidelines instead of mentioning principles and specifically states the Uniform Rules control the procedure for conducting open and executive sessions of a legislative body.  Representative Rokeberg asked counsel if there is a perceived problem with the Uniform Rules would the way to change a rule be through resolution or legislation.  Ms. Craver said Yes.  The presiding chair interprets the Uniform Rules if there is not a consensus regarding the interpretation.  


Senator Elton stated he believes because the legislature placed the open meetings section under ethics, the Select Committee on Legislative Ethics has the authority to interpret AS 24.60.037 which includes the application of the Uniform Rules.  Member Cook posed the following:  the committee would then have the authority to decide whether the Uniform Rules on subject matter notice would be satisfied by a notice that says “bill previously heard” or whether the actual listing of the bill number would be required.  Representative Rokeberg stated the committee does not have the authority to override the ruling of the presiding officer which is defined by prior practice and tradition.    

Senator Elton believes the advisory opinion should address the question using the old version of the statute but agreed it would be helpful to know how the issue would be addressed under the new version.    

Ms. Craver stated her draft opinion would not change under the new law.  She also stated she drafts an opinion based on the committee’s views.  The committee or staff did not provided input when this draft opinion was written.  Therefore, the draft opinion before the committee is the not the only way the opinion could go.  

Member Walker stated the bottom line is that the committee needs an interpretation from legal on whether the committee has the authority to interpret the Uniform Rules.  

Senator Elton pointed out on page 2 of the original draft that the following sentence may be misleading; “A bill may be held in the committee by being “tabled.”  He suggested language such as “or otherwise held” be added because a bill may be held for a variety of reasons.  Ms. Craver made note of the suggestion.

12:50 p.m. Member Stillner left the meeting.   

Member Cook made a motion to table the opinion and request a legal opinion regarding whether or not the committee has the authority to interpret the Uniform Rules.  Discussion held.  Chair Thomas commented that if the legislature did not like the committee’s interpretation, they could change the Uniform Rules.  Ms. Craver restated the motion as such:  A legal opinion is requested addressing the authority of the committee to interpret the Uniform Rules within the scope of the committee’s duties under AS 24.60.307 (Open Meetings) and AS 24.60.160 (Advisory Opinions).  Discussion held.  Ms. Craver stated she would prepare support for various answers  and the committee could choose an option.  Representative Rokeberg voiced his concern again about the ability of the committee to interpret the Uniform Rules and how that might affect the complaint process.  Senator Elton pointed out the committee is only considering the advisory opinion process.  Member Walker agreed with the motion.  He stated the committee must deal with the ambiguity of this issue or the committee will be ineffectual.  Chair Thomas stated he is not in favor of the motion as the committee has discussed this opinion at various meetings.  Further, the authority of the committee on this issue is ambiguous and someone has to make a decision on subject matter notice and it is the committee’s job.  Representative Rokeberg agreed with Chair Thomas and felt the committee should come to a decision today.  

Roll call vote taken:  Yes:  Members Walker, Cook and Rabinowitz and Senator Elton.  No:  Representative Rokeberg and Chair Thomas.  Motion passed.  The opinion was tabled and a legal opinion was requested.

Discussion continued.  The suggestion was made that perhaps outside counsel also should prepare a legal opinion.

Additionally, staff brought to the attention of the chair the advisory opinion request has been on the committee agenda since the beginning of May.  The committee now has requested a legal opinion on the scope of authority in regard to the Uniform Rules.  The committee must then review this legal advice prior to the continuance of the discussion on the opinion itself.  Staff suggested that Ms. Craver also draft an advisory opinion on the other side of the issue.  The committee would then have two drafts advisory opinions to review and thus save time.  

Representative Rokeberg disagreed with both suggestions.  He felt the legal opinion should come from LAA legal and not from outside counsel because of the complexity of the issue and further he did not think the committee should have two different advisory opinions drafted.  Senator Elton did not have a problem with outside counsel but perhaps to address Representative Rokeberg’s objections he suggested that if Ms. Craver is caught in a dilemma she could consult with staff and the chair of the committee to see if a second opinion should be sought.  Member Cook agreed with the two opinions suggestion but did not have a strong opinion either way with outside counsel and would rather leave that decision to the chair.  Members Walker and Rabinowitz agreed with Member Cook.  The majority of committee members agreed.  

Ms. Craver wanted to point out to the committee the department director and another attorney review her opinions.  An opinion is not the opinion of an individual attorney but the best legal advice and support for each side of an issue.  

9.  Other Business:  Chair Thomas asked if there was any other business before the committee.  There was none.


10  Adjourn:  Member Walker moved to adjourn the meeting at 1:15 p.m.
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