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MINUTES from May 24, 2004

FULL COMMITTEE MEETING

Anchorage LIO - Library

1.  Call the Meeting to Order:  The meeting was called to order at 10:05 a.m. by Chair Conner Thomas.  Members present:  Senator Kim Elton, Representative Mary Kapsner, Representative Norman Rokeberg (joined the meeting at 10:10 a.m.), Skip Cook, Herman Walker Jr (joined the meeting at 10:45 a.m.) and Ann Rabinowitz.  Absent:  Senator Stevens and Marianne Stillner.    Staff present:  Joyce Anderson and Barbara Craver (by teleconference) from LAA legal.
 

2.   Approval of Agenda:  Senator Elton made a motion to approve the agenda as presented.  No objections.

3.  Approval of Minutes:  Member Cook made a motion to approve the minutes of the May 7, 2004 Full Committee meeting and the House Subcommittee meeting.  Hearing no objection, motion passed.  Member Cook made a motion to approve the minutes of the May 7, 2004 Senate Subcommittee meeting as amended.  Minutes were corrected to show that Conner Thomas and Marianne Stillner were present.  

4.  Public Comment:  None.

5.  Budget Update by Staff:  Staff reported on the status of the FY03-04 budget which ends on June 30, 2004.  Because of the budget cuts this year, $20,000 from the governor and almost $9,000 for rent at the Anchorage LIO, the budget will be close to “zero” by end of the fiscal year.  Staff worked with LAA administration to determine if sufficient funds would be available to cover anticipated costs through June 30.  The FY04-05 budget is the same as FY03-04 with the addition of regular staff salary increases.  Senator Elton asked if the $20,000 cut was a specific cut to the Ethics Committee or was the cut to the Legislative budget as a whole.  Staff was told the cut was specific to Ethics.  Senator Elton and staff will research this subject.  Staff reported a new copier is needed for the office.  The present copier will be obsolete by the end of the year.  The anticipated cost of a new copier is $3400 which includes a maintenance contract.  Representative Rokeberg asked staff to write him a memo concerning the ethics budget and the new copier if it becomes apparent funds would not be available from the FY03-04 budget.




6.  Open Meetings HB 563: 

The committee reviewed the House amendments to HB 563.  Senate amendments, if any, were not available on line as of the meeting.  Articles from the newspaper were also included in the packet.  HB 563 is awaiting engrossment and signature from the governor.  Staff will update the committee when that occurs.

Staff asked the committee for guidance on revising the complaint form in relation to the confidentiality provisions of HB563 if approved.  Barbara Craver, LAA legal, indicated the language in the bill is pretty specific and could be used on the complaint form along with the citation.  Committee members agreed with this advice.  Senator Elton asked at what point the complainant is allowed to talk about the complaint.  Barbara Craver and staff agreed that the complainant would most likely not be subject to the confidentiality provision after the committee has issued a public decision.  However, staff pointed out that if the complaint does not move into the investigative stage the decision is not considered a public decision according to statute and is not released.  AS 24.60.170(c) states a dismissal prior to an investigation is confidential unless the subject of the complaint waives confidentiality.  (Note:  This may be an issue to be discussed when the committee’s Rules of Procedure are reviewed.  The rules have not been reviewed at least since staff came on board in July 2001.  Committee members agreed this topic should be on the agenda at one of the upcoming committee meetings.  Staff will review the rules and make recommendations prior to that meeting.)  Representative Rokeberg asked why a public decision is released if the complaint is dismissed.  Staff pointed out that the statute requires the decision to be a public decision.  Staff read AS 24.60.170(f), which states that if the complaint is dismissed, the dismissal order is open to inspection and copying by the public.

As an interim measure, Representative Rokeberg suggested if any complaints are received prior to the finalization of HB 563 a letter should be included explaining the pending confidentiality issue.  
      
7.  Advisory Opinion 04-03:  Bills Previously Heard/Scheduled and notice requirements.  Ms. Craver gave an overview of the draft opinion.  She pointed out the draft is a foundation for discussion today.  The draft is based on the discussion at the May 7 committee meeting.  The draft states the current practices of the legislature appear to be under the jurisdiction of the Uniform Rules which uses its own form of procedure.  In the opinion, the ethics committee would defer to the Uniform Rules.  The section of the ethics code that is at issue is AS 24.60.037 which is the open meetings law.  The draft was written using AS 24.60.037 as it is written and not with the open meetings guidelines outlined in HB 563.  

The current practice of the legislature has been to not require specific identification of previously heard bills but list them under the heading “bills previously heard or scheduled”.   The concern has been that this practice allows sudden movement of a bill without public involvement or awareness.  The opinion states the committee agrees that this practice does appear to make it very difficult or impossible for a member of the public to follow the bill but the practice is permitted under the Uniform Rules.  Ms. Craver pointed out to the committee the recently issued Advisory Opinion 04-02 which states the committee declined to extend the application of AS 24.60.030(g) to voting in committees and also mentioned that the strict application of that statute section would alter current committee practice.  

Member Cook questioned the wisdom of not noticing bills previously heard or scheduled.  He stated the process to find out when a bill previously heard/scheduled is to be heard becomes complicated and requires repeated calls to the committee clerk.  Representative Rokeberg pointed out that the present procedure to notice bills has been allowed practice.  


Senator Elton wanted the committee to know the time frame of responding to an advisory opinion, 60 days, is well past.  Staff indicated both Senator Hoffman and Senator Olson had stated they would have liked a decision prior to the end of session.  But now that session is over, staff believes they would be agreeable to place this opinion on hold pending action by the governor on HB 563.

Member Walker asked legal counsel for clarification affirming that the Uniform Rules do not define “subject matter”.  Ms. Craver agreed and also stated there are other constitutional rules and a single subject matter rule that are safeguards which apply independently of the Uniform Rules.  Ms. Craver wanted to restate her earlier statement that she believes the committee has the jurisdiction to determine if a certain practice violates AS 24.60.037.  Member Cook wanted to know how far the committee’s jurisdiction might go if the committee has to take into account the Uniform Rules which allows the adoption of Mason’s procedures which in turn preserves existing practice.  He feels if this analogy is correct, there is nothing left for the ethics committee to interpret. Member Cook asked if perhaps we should have a legal opinion on what our authority will be in relation to the new open meetings statute.  Member Cook offered this statement of fact:  Basically the committee must consider whether it is a violation of procedures for conducting open meetings if you only give notice of “bills previously heard.”  Ms. Craver agreed with this analogy.  

AS 24.60.037(f) states the legislative open meetings guidelines are the guidelines that shall be used by the committee when considering complaints filed regarding open meetings.  Member Cook questioned what “guidelines” are referred to in this particular section of the statute.  Chair Thomas asked if Representative Rokeberg’s interpretation is that if the practice has been allowed then it is not in violation of  AS 24.60.037.  He said yes.  Member Walker asked where “legislative practice” is defined and how is it interpreted.  Ms. Craver said “legislative practice” is not defined and she is not sure how the term would be interpreted - in other words, to say the Uniform Rules prevail and to determine to what extent the practice is incorporated.  However, she pointed out that in the course of a request or investigation it is good to know what the allowed practice is for an informative value.  The committee would have the option to determine how far back historically they wish to go in reviewing allowed practice.  The practice of the legislature does not insulate them from the committee’s jurisdiction or from determining what is or is not a violation of the open meetings guidelines.  Procedure doesn’t hold the same status as case law.  

Member Cook believes certain areas become fuzzy when it comes to the ambiguous provisions of the Uniform Rules.  How to interpret “subject matter” which then goes into procedures of the legislature is one of these areas.  

Representative Rokeberg pointed out that there is a difference between the committee interpreting a statute or rule and changing policy.  He suggested if the committee wants to change policy, they write a letter to the legislature with their suggestions for change.  Representative Rokeberg offered this example:  May a committee move a bill out of committee if there is a majority of members present voting to move the bill out of committee or may a committee move a bill if a majority of members on the committee, not necessarily present, vote to move the bill out of committee.  There have been conflicting legal opinions on this subject.  Representative Rokeberg doesn’t feel the committee should inject themselves into this type of debate.  

Chair Thomas asked the committee if they wish to move ahead today with discussion or wait until the status of HB 563 is determined.  Member Walker, Senator Elton, Representative Kapsner, Member Rabinowitz and Member Cook indicated they wanted to move ahead today with revisions.  Representative Rokeberg agreed with the opinion and wanted it to stand as drafted.   Senator Elton moved the draft opinion.  Discussion held.  Senator Elton stated the Uniform Rules require subject matter notice and a reasonable conclusion would be that the notice require a short title indicating what the committee will be considering.  Senator Elton also conceded that if a bill was heard on Monday and then again on Wednesday he might not have a problem with the notice of “bills previous heard”.  However, an example in the advisory opinion request mentions a bill that had not been heard for 10 ½ months and was listed under “bills previously heard/scheduled.  Title notice is warranted.   

Hearing no further discussion, roll call vote to approve draft Advisory Opinion 04-03 as written was taken.  No: Senator Elton, Representative Kapsner, and Members Rabinowitz, Cook, Walker and Thomas.  Yes:  Representative Rokeberg.  Motion did not pass.  

Committee recessed for 10 minutes.  Chair Thomas called the meeting back to order and asked for further discussion.  Member Cook asked that the footnote on page 1 be changed to place a period after the word “question” in the first sentence and then begin the next sentence with “To”.  

Representative Rokeberg made a motion to delay consideration of advisory opinion 04-03 until the next meeting.  He further asked that Ms. Craver review the opinion in relation to HB 563 and comment on whether the new open meetings guidelines would have any impact on the language in the opinion.  Senator Elton sees the value of waiting but he feels the decision needs to be based on the guidelines at the time of the request.  Representative Rokeberg believes the current law and proposed law would not change this particular issue given the ruling of the committee in Advisory Opinion 04-02.  He asks that counsel, at the next meeting, comment on the two laws in relation to the advisory opinion request.  The committee would then decide on how to proceed.  

Senator Elton wanted to make sure the two legislators requesting the opinion know why the committee has delayed in issuing the opinion.  Staff will notify both legislators.  

Hearing no further discussion, a roll call vote was taken to delay the opinion and ask Ms. Craver for a review of both the current law and proposed law.  Yes:  Senator Elton, Representative Rokeberg, and Members Rabinowitz, and Cook.  No:  Representative Kapsner, and Members Walker and Thomas.  Motion passed.  

Member Cook asked for changes to the draft opinion for the next meeting.  On page 3, first sentence strike the words “does appear to” and change the word “make” to “makes”.  Chair Thomas suggested we wait until the next meeting to make any changes.


8.  Other Business:  Chair Thomas asked if there was any other business before the committee.  There was none.


9  Adjourn:  Representative Kapsner moved to adjourn the meeting at 12:40 p.m.
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