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MINUTES from May 7, 2004

FULL COMMITTEE MEETING

House Judiciary Room

1.  Call the Meeting to Order:  The meeting was called to order at 8:45 a.m. by Vice Chair, Skip Cook.  Members present:  Senator Kim Elton, Representative Norman Rokeberg, Herman Walker Jr, Marianne Stillner and Ann Rabinowitz.  Absent:  Senator Stevens.  Senator Elton left the meeting at 9:07 a.m.  Representative Kapsner joined the meeting at 9:30 a.m. and left the meeting at 10:00 a.m.  Chair Conner Thomas joined the meeting at 9:50 a.m.  Staff present:  Joyce Anderson and Barbara Craver from LAA legal.
 

2.   Approval of Agenda:  Vice Chair Cook asked if there were any corrections or additions to the agenda.  Hearing no objections, the vice chair moved on to item 3.

3.  Approval of Minutes:  Senator Elton made a motion to approve the minutes of all three meetings.  Hearing no objection, the minutes of the March 22, 2004 full committee meeting, the March 22, 2004 House Subcommittee meeting and the April 23, 2004 full committee meeting were approved.

4.  Public Comment:  Vice Chair Cook noted public comment was by invitation only.  He asked if anyone on teleconference or in the committee room wished to address the committee.  Andree McLeod from Anchorage indicated she wished to address the committee.  Ms. McLeod was testifying at another committee meeting at the Anchorage LIO and did not return to testify before the Ethics Committee.

5.  Advisory Opinion 04-03:  Vice Chair Cook asked Ms. Craver to explain the advisory opinion request – Bills previously heard/scheduled are noticed on a committee agenda without mention of what bills the committee plans to address.  Does this practice violate open meetings principles by allowing sudden movement of a bill without public involvement or awareness?  Ms. Craver explained there is no precedent in previously issued opinions on this subject for a starting point of discussion.  The open meetings guidelines as they existed in the past included subject matter notice but this has since been taken out.  The question is to what extent do open meetings principles in general require subject matter notice.  The Uniform Rules are generally what guide the legislature in conducting their business.  However, the Uniform Rules do not speak to subject matter notice of bills previously heard.  She stated the committee could decide that the open meetings guidelines require subject matter notice and what notice is required.  If so, this would become part of the case law of the ethics committee.  In the most recently issued Advisory Opinion 04-02 regarding conflict of interest in committees, the committee decided not to apply the ethics requirement of declaring a conflict of interest in committee because it would in effect alter the common practice of the legislature in relation to the committee process.  The legislature could specify in the Uniform Rules what type of subject matter notice is required for bills previously heard but that has not occurred.  However, Ms. Craver felt this is an extremely gray area.  The ethics committee previously addressed this issue in open meetings guidelines in 1994.  Ms. Craver indicated the committee could respond because of the statutory requirement to propose open meetings guidelines.  Representative Rokeberg indicated the legislature already has a process in place for “bills previously heard.”  Ms. Craver explained to the committee they have two options:  an advisory opinion could be issued stating the committee has jurisdiction on this matter and stipulating what the subject matter notice requirement would entail or an advisory opinion could be issued stating the committee defers to the legislature on this subject because it is committee procedure and covered by the Uniform Rules.  Discussion of the present process for noticing bills was presented by Senator Elton and Representative Rokeberg.  

Senator Elton left the meeting at 9:07 a.m.  The vice chair decided to continue the discussion even though a quorum was not present.  

Member Herman suggested the committee wait until the determination of HB 563 Open Meetings presently going through the legislative process.  Ms. Craver stated the committee has been given the authority to determine open meetings violations and whether the committee chooses to include this subject is a question the committee must determine.  Vice Chair Cook stated perhaps the committee should go on record indicating the committee does not have jurisdiction over this subject.  Ms. Craver indicated the advisory opinion process would be the best way to go on record with this statement.

Representative Rokeberg stated that for the ethics committee to force or to try to create a guideline that says you have to give some type of notice before taking up a bill is inappropriate as that would be rulemaking for the legislative bodies.  Unless the bodies have agreed to it by a 2/3 vote, he doesn’t think the committee wants to go that route.  Even Mason’s Manual of Legislative Procedure has specific language allowing for customary and traditional practices.

The committee was concerned about the public having an opportunity to be properly noticed and participate in the process.  Representative Rokeberg however stated that sometimes it is justifiable and to have a rule to the contrary would restrict the rights of legislators to act in a parliamentary manner.  

Committee members suggested the opinion should be written indicating the ethics committee does not have jurisdiction concerning the noticing of bills previously heard and would to defer to the legislature’s own rules to conduct their business such as the Uniform Rules and Mason’s.  Ms. Craver will prepare a draft response to the request with these thoughts in mind.

6.  Open Meetings:  Vice Chair Cook asked the committee how they wanted to proceed on the subject of open meetings in light of the fact Representative Rokeberg introduced HB 563 on open meetings on Tuesday, May 4.  The committee was waiting to testify before the Senate Judiciary Committee this morning on HB 563.  Representative Rokeberg indicated he had asked the chair of Senate Judiciary to defer until the ethics committee finished their discussion of the bill.

Vice Chair Cook updated the committee on the progress of the subcommittee comprised of Conner Thomas, Marianne Stillner, Representative Rokeberg, Senator Elton and ex-officio member Skip Cook.    The subcommittee had met six times by teleconference and there were three drafts before the committee today for consideration.  

The committee felt the focus of the discussion today should be on the content of HB 563.  

Representative Rokeberg stated he held off introducing any legislation hoping the subcommittee would come up with a recommendation to the legislature.  

Staff updated the committee on the ethics statute concerning complaints during a campaign period.  If a complaint is received during a campaign period (a campaign period begins 90 days before an election and ends the day after the general election – May 26 through November 2), the committee may not accept the complaint unless the subject of the complaint permits the committee to proceed. Further, if the committee has a complaint concerning the conduct of a candidate for state office pending at the beginning of a campaign period the committee may proceed with its consideration of the complaint only to the extent that the committee’s actions are confidential.  The committee may not issue a dismissal order or decision.  A candidate who is the subject of a complaint may notify the committee in writing that the candidate chooses to have the committee proceed with the complaint.

Vice Chair Cook stated the timing of the legislation doesn’t allow for as much time as usually allowed for public input or even for committee input.  He indicated he testified before the House Judiciary Committee earlier this week on the bill.  

Member Walker asked questions concerning item (d) of Section 1 of CS for House Bill No. 563(JUD).  The bill splits a group of complaints on the same issue into separate groups in which one of the subjects sits on the jury in each group.  Member Walker stated there is an inherent conflict of interest with this scenario.  This would be similar to splitting a jury into two and having one group of jurors deciding the fate of the other group of jurors and vice versa.  This creates an appearance of impropriety on its face and is problematic.  

Representative Kapsner stated it is possible one set of jurors could have a different set of ethical standards than other the group which then could lead to one group finding probable cause and the other group dismissing the complaint.  Representative Rokeberg said it is wrong to not have one member from the majority on the committee considering a complaint.  Member Walker asked Representative Rokeberg what role does the public member play on the committee. He responded that the public member role and leadership on the committee is noted.  

Member Stillner stated there should be no mudding of the waters.   Member Walker suggested having someone from the other body appointed to the committee; a legislator from the Senate to sit on the House Subcommittee and vice versa.  Member Walker offered that the Senate ethics committee member be the designated person.  Representative Rokeberg offered the suggestion that the presiding officer appoint an alternate or the minority caucus leader if appropriate because sometimes ethics committee members are not always available.  

Chair Conner Thomas joined the meeting at 9:50 a.m..

Vice Chair Cook referenced Section 3 addressing the confidentiality of the complaint process.  The new language talks about confidentiality but there is no language in the statute that the complainant is bound by confidentiality and he suggested the following language for the first sentence of AS 24.60.170(l): A person who decides to file a complaint shall keep confidential the decision to file a complaint and the content of the complaint.  Representative Kapsner was concerned about completely dismissing a complaint if it was extremely egregious.  Member Walker agreed and suggested the word “shall” on line 25  be changed to “may.”  It was pointed out this action does not prevent the committee from initiating a complaint or another person from filing the same complaint.  Additionally, the intent of this legislation does not change any other confidentiality provisions already in statute.  

Vice Chair Cook referenced Section 1, item (e) and suggested the first sentence be deleted – The legislative open meetings guidelines are subservient to the Uniform Rules adopted by the Alaska State Legislature.”   He also suggested line 20 read, “In cases of conflict” instead of “In cases where there are conflicts.”

Representative Rokeberg brought to the committee’s attention a couple of amendments that he will be bringing to the House floor.  One is the definition of caucus on page 2, line 26.  The language currently reads:  (l) “caucus” means a group of legislators who share a political philosophy or organize as a group with a common goal;”  The amendment would change the definition to read: (l) “caucus” means a group of legislators who share a political philosophy or have a common goal and organize as a group;”  The suggestion was from Justin Roberts from Alaska Common Cause.

The second amendment was the addition of an effective date.  The bill will become effective the day the governor’s sign the bill.  Representative Rokeberg indicated he had asked the minority to hold any amendments until today so the ethics committee had a chance to review the bill.

The third amendment was a suggestion from Ginger in Homer representing AkPIRG regarding the public hearing date timelines.  She suggested on page 3, line 30, to delete “no more than 20 days” and insert “no later than 60 days.”  Discussion held.  The committee felt the language should remain as stated with the addition “no more than 20 days and less than 90 days after service of the charge on the person charged, unless the person agrees to a later hearing date.”


Committee recessed at 10: 25 a.m. and was called back to order at 10:30 a.m.

Member Walker asked Representative Rokeberg to explain what “deliberations with regard to political strategy” means on page 2, line 10.  Representative Rokeberg explained if the discussion is just on the merits of the bill or issue then the door should be open.  If the discussion is about political strategy then the door can be closed.  He stated you couldn’t create a bright line statute when you have a cross over between talking about the merits of a bill in relationship to political strategy.  The door should be closed.  Straight deliberation or merits of bills should be open.  

Vice Chair Cook pointed out AS 24.60.037 addresses only informal meetings and caucuses in which political strategy is discussed.  However, Representative Rokeberg’s bill also includes deliberations with regard to political strategy which modifies the language in the present statute.  Chair Thomas agreed with vice chair Cook that the term “deliberations” should not be included in HB 563.  Member Walker asked Representative Rokeberg if deliberations  mean a decision making process.  Representative Rokeberg stated deliberations lead up to a decision.  A meeting of the majority and minority caucus leaders may result in a decision and that would be allowed conduct under this definition.  

Chair Thomas was concerned about the language “other procedural matters” on page 2, line 7 and 8.  Representative Rokeberg stated this would include leadership activities which are allowable actions.  Chair Thomas gave the example of a bill killed in caucus.  This means the public did not hear the debate because the action was considered a procedural issue.  Chair Thomas pointed out that the public would then not know how a legislative member stands on the particular issue and this could also be a way for the legislator to avoid making his position public.

Member Stillner asked whether “deliberations with regard to political strategy, and discussions of issues in the context of political strategy” on page 2, line 10 and 11 is redundant to language in the same section.  Vice Chair Cook agreed.  Representative Rokeberg stated no.

Legislators were being called to the House floor for session.  Discussion returned to Advisory Opinion 04-03.  Vice Chair Cook gave instruction to Ms. Craver that the opinion should be consistent with language in Advisory Opinion 04-02.  Chair Thomas stated the issue asked in the request is not addressed in the Uniform Rules.  Vice Chair Cook related to Chair Thomas the committee discussion earlier in the meeting.  

      
7.  Other Business:  None.

8.  Adjourn:  The committee adjourned for a lack of a quorum at 10:48 a.m.
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